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VIRGINIA SECTION 



Recordation — Contracts, Deeds, Etc., Void as to Creditors 
and Purchasers until Recorded. — Section 5194, Code 1919, pro- 
vides in part as follows : 

"Every such contract in writing, and every deed conveying any 
such estate or term, and every deed of gift, or deed of trust, 
or mortgage conveying real estate or goods and chattels and 
every such bill of sale, or contract for the sale of goods and 
chattels, where the possession is allowed to remain with the 
grantor, shall be void as to subsequent purchasers for valuable 
consideration without notice and creditors, wliether general or 
by lien, until and except from the time it is duly admitted to 

record and indexed as required by law " 

The words italicized in the above section are new. As stated in 
the revisors' note, under the former language of this section, it was 
held i that the word "creditors" meant lien creditors only ; that is, 
creditors who, prior to the admission of the deed or writing to rec- 
ord, had obtained a lien by judgment, attachment, or otherwise, by 
which they would have the right to charge the subject of the deed 
or writing specifically. 2 Instruments under this section, until and 
except from the time they were duly admitted to record, were deemed 
void as to all lien creditors, both with and without notice, 3 whether 
such creditors had extended credit either before or after the making 
of the instrument. 4 

Hence, prior to the Code of 1919, 5 unrecorded instruments, such 
as "pocket liens", if for a bona fide debt, were valid as against gen- 
eral creditors and therefore entitled to priority. Thus, in Dulaney 
v. Willis? a deed of trust was made by a debtor in favor of Dulaney. 
The instrument was not recorded. Upon the debtor's death, his 
general creditors attempted to have the instrument declared void 
as to them. The court held that the recording statute offered no 
protection to mere general creditors. 

This section of the Code in specific terms now applies to both 
general and lien creditors. Following the construction given to the 
section by former decisions, it would appear that such creditors 
may have extended credit either before or after the deed or writing 
and be either with or without notice of the instrument. 1 

1 McCandlish v. Keen, 13 Gratt. 615 (1857); Dulaney v. Willis, 95 Va. 
606, 29 S. E. 324 (1898); Henry's Ex'r v. Payne, 126 Va. 1, 100 S. E. 
845 (1919). 

' See V. C. 1919, § 5200, which provides that "The words 'creditors 
and 'purchasers', where used in any previous section of this chapter, shall 
not be restricted to the protection of creditors of and purchasers from 
the grantor, but shall also extend to and embrace all creditors and pur- 
chasers who, but for the deed or writing, would have had title to the 
property conveyed, or a right to subject it to their debts * * *." 

1 Eidson v. Huff, 29 Gratt. 338, 342 (1877); March v. Chambers, 30 
Gratt. 299 (1878). „ „ , 

4 Price v. Wall, 97 Va. 334, 75 Am. St. Rep. 788, 33 S. E. 599 (1899). 

' See V. C. 1904, § 2465. 

' Supra. ' See notes 3 and 4, supra. 
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A study of § 5194 will show that its broad terms provide for the 
recordation of practically every writing relating to the title to prop- 
erty; viz., deeds conveying real estate or terms therein, deeds of 
trust, mortgages, chattel mortgages, contracts in respect to real es- 
tate and goods and chattels, contracts in consideration of marriage, 
bills of sale, etc. Statutes in the majority of States do not attempt 
to cover all of the above classes of instruments by one blanket pro- 
vision, but have adopted the policy of laying down different condi- 
tions for recordation for each class of instruments, varying the 
wording to suit the needs of that particular class. 8 As may be ex- 
pected, the wording of these provisions varies widely, and, even 
where the same wording appears in different jurisdictions, the courts 
in many instances have placed different interpretations upon the 
enactments. (Attention is called to the footnotes for an interest- 
ing interpretation of a recording statute for chattel mortgages. 9 ) 
Hence, an analysis of decisions in other States does not prove very 
helpful in construing the wording of the Virginia statute. 

We may safely assume that the rights of lien creditors and the 
procedure by which they may attack the deed or writing unrecorded 
remain unchanged, but the rights and remedies of general creditors 
present a more complicated problem. The question at once pre- 
sents itself as to the time during which and the procedure by which 
the general creditor may attack the unrecorded instrument. 

* For examples of variety of wording of recording statutes, see Black- 
well v. Harrelson, 99 S. C. 264, 84 S. E. 233, Ann. Cas. 1916E, 1263 (1914); 
Brown v. Sartor, 87 S. C. 116, 69 S. E. 88 (1910); Ruggles v. Cannedy, 
127 Cal. 290, 53 Pac. 911 (1898); Roe v. Meding, 53 N. J. Eq. 350, 33 
Atl. 394 (1895). In most States the failure to record a mortgage does 
not render it void as to 'general creditors of the mortgagor. Bank v. 
Stewart, 57 Neb. 58, 77 N. W. 370 (1898); Herman v. Clark (Tenn.), 39 
S. W. 873 (1896);' 27 Cyc. 1157. 

* In construing statutes providing that chattel mortgages not accom- 
panied by immediate delivery are void as to creditors of the mortgagor 
unless recorded, the courts of some jurisdictions, considering that recorda- 
tion is a substitute for immediate delivery and continued change of pos- 
session, have held that a chattel mortgage not recorded immediately 
(within a reasonable time) is absolutely void as to general creditors who 
extended credit before recordation. Ruggles v. Cannedy, supra; Boll- 
schweiler v. Packer House Hotel Co., 83 N. J. Eq. 459, 91 Atl. 1027 (1914); 
In re Webster Loose Lead Filing Co., 240 Fed. 779 (1916). Of course, 
the mortgage is valid as to those giving credit after recordation. 

Under this theory, as to creditors existing before recordation, the mort- 
gage is never valid;" the general creditor need take no steps before recorda- 
tion to declare the instrument void. While he cannot attack the mort- 
gage until he has become a lien creditor, he may acquire such a lien after 
the mortgage is recorded, for when the lien is obtained, the instrument is 
still void as to him. Karst v. Gane, 61 Hun, 533, 16 N. Y. S. 385 
(1891), affirmed 136 N. Y. 316, 32 N. E. 1073 (1893); Thompson v- Van 
Vechten, 27 N. Y. 568 (1863); Roe v. Meding, supra. But even where 
the wording of a statute for recording a chattel mortgage is as above 
set out, some courts have held that the recordation is equivalent to the 
making and the recordng of a new chattel mortgage and, therefore, that 
upon recordation the chattel mortgage is not subject to attack by general 
creditors who extended credit prior to the recordation. Pacific Coast 
Biscuit Co. v. Oswald, 77 Wash. 352, 137 Pac. 483 (1914), overruling 
Williamette Casket Co. v. Cross, 12 Wash. 190, 40 Pac. 729 (1895). For 
cases on the right of a general creditor to avoid a chattel mortgage see 
11 C. J. 515. 
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The section declares that the deed or writing shall be void until 
and except from the time it is admitted to record and indexed. As 
cases under the former language of this section dealt only with lien 
creditors, who had by virtue of their Ken an in rem claim upon the 
property before recordation, the precise meaning of the words ital- 
icized above has not been brought before the court. 1 " The logical 
construction would seem to be that the admission to record and in- 
dexing should be the line of demarcation as to the validity of the 
deed or writing: 11 before admission and indexing the instrument 
is void as to the parties named in the section; upon admission and 
indexing it becomes valid as to them. As long as it is unrecorded, 
it has the same consequence as to them as if it had not been made; 
but upon recordation it has in many respects the same effect as if 
it had been made at that very moment. From this it follows that 
the general creditor must take some steps to declare the deed or 
writing void as to him before the holder thereof puts it upon rec- 
ord. 12 

Obviously, if the general creditor fastens a lien upon the subject 
of the deed or writing by means of a judgment, attachment, or oth- 
erwise before recordation, he has become a lien creditor, and his 
rights and remedies are to be worked out as such. 18 But clearly 
the section intends that the general creditor shall not have to be- 
come a lien creditor before the instrument is recorded. The ques- 
tion then resolves itself into the problem of how the general credi- 
tor may take steps to declare the instrument void, as to him and do 
so before it is recorded. 

The settled rule is that a general creditor cannot proceed against 
the property of his debtor by means of a creditor's bill or otherwise 
until he has obtained a lien upon the res, except where such a rem- 
edy is especially given to him by statute. 14 So it would appear that 
(in the absence of statute), as long as the debtor is alive, the credi- 
tor at large, possessing only a right in personam against his debtor, 
cannot go into equity to attack the unrecorded deed or writing, and, 
therefore, is without a means to enforce the right given to him by 
the revisors. He must have an im rem claim against the property, 
and. in obtaining this, he necessarily becomes a lien creditor. 

In the analogous case of a general creditor assailing a fraudu- 
lent 1B or voluntary ie conveyance, Virginia by express statutory 

'" See Smith v. Smith, 19 Gratt. 545 (186!)), where the court said: 
". . . it is, by the terms of such statute, void as to such creditors, until 
the time, it is duly admitted to record as prescribed." 

" In considering the meaning of "until", the court in Maginn v. Lan- 
caster. 100 Mo. App. 116, 73 S! W. 368, 372 (1903), said: "Its office is 
to point out some point of time, or the happening of some event, when 
what precedes it shall cease to exist or have any further force or effect." 

u Contrast this with the discussion in note 9, supra. 

10 See Price v. Wall, supra. 

" Va. P. & P. Co. v. Fisher, 104 Va. 121, 51 S. E. 198 (1905); Rhodes 
v. Cousins. 6 Rand. 188, 18 Am. Dec. 715 (1828); Armstrong v. Pitts, 
13 Gratt. 235, 240 (1856). 

" V. C. 1919, § 5184. 

'* V. C. 1919, § 5185. 
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enactment 17 has provided that "A creditor before obtaining a judg- 
ment or decree for his claim may, whether such claim be due and 
payable or not, institute any suit which he might institute after ob- 
taining such judgment or decree . . . . ; and he may in such suit 
have all the relief in respect to said estate to which he would be 
entitled after obtaining a judgment or decree for the claim which 
he may be entitled to recover. * * * " The purpose of this rem- 
edy is to place the general creditor in the favorable position occu- 
pied by the lien creditor. But the privilege of going at once into 
equity is given in express terms only for the purpose of setting 
aside fraudulent or voluntary conveyances, and, without legislative 
sanction, it would hardly be extended to unrecorded conveyances. 18 
However, it is submitted that such an extension would carry out 
the manifest intention set out in § 5194 to place the lien and 
general creditors on a similar basis. It would also seem that where 
the statute has given a right, a suitable remedy should be found, 
if possible, to enforce the right. 

Upon the death of the debtor, his general creditors can at once 
file a creditors' bill in equity to subject his estate to the payment of 
their claims. 10 Inasmuch as § 5194 in substance restores the title 
of the subject of the deed or conveyance to the "debtor-grantor" 
as to general creditors until the deed or writing is recorded, the 
general creditors can in this instance at once attack the unrecorded 
instrument in equity. The death of the debtor, in short, furnishes 
the general creditor with a remedy. Thus, in the case of Dulaney 
v. Willis, 20 as outlined above, general creditors because of the re- 
visors' change could have the unrecorded deed of trust declared void 
as to them. 

Hence, it appears that, while the section now declares that the 
unrecorded instrument is void as to general creditors until recorded, 
in actual practice, the only general creditor who may assail the in- 
strument without first becoming a lien creditor is the general cred- 
itor of a deceased debtor. 

Attention is called to the change in this section which provides 
that the writing must not only be admitted to record but must be 
indexed before the recordation will be sufficient. 

E. W. 



Recognition of Illegitimate Children — What Constitutes 
under Virginia Code 1919, § 5269.— At common law, a child born 
out of wedlock was considered quasi nullius films and could enjoy 
no rights of inheritance. 1 The legitimation of children so born 

" V. C. 1919, § 5186. 

" McKeldin v. Gouldy, 91 Tenn. 677, 20 S. W. 331 (1892); and see 
Turrentine v. Koopman, 124 Ala. 211, 27 So. 522 (1900). 

" Kennedy v. Creswell, 101 U. S. 641 (1879); and see Nunnally v. 
Strauss, 94 Va. 255, 26 S. E. 580 (1897); Finney v. Bennett, 27 Gratt. 
365 (1876). 

1 Co. Litt. 123a; Rex v. Hodnett. 1 T. R. 96, 99 Eng. Rep. R. 993 (1786); 
Hains v. Jeffell, 1 Ld. Raym. 68. 91 Eng. Rep. R. 942. 



